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i OF THE ` БЕКЕ " 


ATTORNEY- GEN ERAL 


1877-4878. Es 


OFFICE OF A'TTORNEY-GEN ERAL, 
Ілттік Rock, Авк., October 10, 1878. 


То His -Excellency W... В. Miller,’ Governor of Ar baneus : 


On the 11th day of. January, 1877, I had the honor to enter 
upon the discharge of the duties of the office of Attorney-Gene- 
ral, and this Report embraces the transactions thereof from that 
date to the present time. l 

In taking charge of the office, Is was gratified to find that my 
predecessor, the Hon. S. P. Hughes, had, with great industry, 
so arranged the business and affairs of the office that his labors 
and knowledge might be available to his successor. 

By means of the records and memoranda preserved һу him, 
I was able to ascertain with a reasonable degree of certainty the 
then condition of many important suits brought by him, among 
which may be mentioned: 


Ke 


< 


State of Arkansas vs. Stoddard Bros. & Co. 


This suit was brought at the instanee of Gov. Garland to 


= ж P 


% 


ip е 1. - 
азына MER RI Жа Аа ` баасы Oe eek LAN 


== 


AAA VE am. 
AP AA ç a 


Za SN 


[i] o 
recover of Stoddard Bios & Co. $58,596.61, of which $926, 111. 58 
was iir United States currency, and the residue, $32,485.03 in 
Arkansas State Treasurer's certificates, or State scrip. А receiver 
was appointed, who, in obedience to the orders of the Chancery 
Court, where the action was pending, seized the banking-house 
and assets of every description known to be the property of the 
«defendants. Messrs. Dodge. & J ohnson, the attorneys appointed 
án behalf of the receiver, and in pursuance to the orders of the 
court, have instituted a great number of suits on apparently 
valid obligations in favor of defendants; but I am informed by 
said attorneys and from the reports of the receiver, that. but lit- 
tle money bas been, op. -perhaps ever will:be, realized out of these 
assets, although the claims have been prosecuted with diligence 
and ability. A short time before the ‘death of Maj. George А. 
Gallagher, by whom the original bill was brought on behalf 
of the State, by request of Gov.. Garland, as before stated, he 
expressed to me a hope of ultimately realizing largely out of the 
assets seized, , although lam unable to see on what he based his 
expectations. The real ‘estate belonging tó the Stoddards was 


. heavily eneumbered by mortgage at the date of the filing of the 


bill, and although the learned Chancellor, in the progress of his 
proceeding, has declared the claims of the State to be paramount 
and superior to all others of a similar class or grade, it;is. not 
pretended that it can over-ride prior valid mortgage liens, Тһе 
only hope, therefore, is to defeat or reduce the mortgage debt 
to such an extent that the property, when sold, will realize or 


. yield a surplus applicable to the payment of the State's debt, of 


which I have no hope. 


State of Arkansas vs. R. C. Newton et al. 
This suit was brought in Pulaski Cireuit Court to recover 
of R. C. Newton, and his securities on his official bond, the sum 
ot $47,083.59, consisting of items as follows: 


А General Revenue Fund, . . . . . . $32,525.78 
Permanent School Fund, . . + + . . 7,496.06 


Excess Funds, M. fas 2 ue. хе Qu e N 4,959.17 
Taxes due Counties, . . . . + . . 2,046.22 
County Interest Fund, |... . . + . . 56.41 


” 


40 [5] 2 7. 
Of which sums :$14,557.86 15 іп eurreney ,..and the -residue, 
$39,525.78; is ir State scrip... Verdict and; judgmeént.in the Cir- 


cuit Court in behalt ofthe: defendants; "An appeal was taken ` 


to the Supreme Court, and at the-May Lem, 1818, of - that; court: 
this cause.was submitted, and: we may reasonably. expect a de- 
cision therein -within a short time: -І have ; labored - very hard 
for a recovery in this action, and, unlessa reversal be had,-legis- 
lation will,be needed to meet the exigencies of such cases. 


State for use of. the Arkansas. Industr ial University 08. В, C. 
Newton et. al. — 


This suit was ТЕУ to recover-a sum of money alieged to 
have come to the hands of R. C. Newton,- late State Treasurer 
and Financial Agent of the University. е 


After taking some proof and learning all the facts i іп the case, . 


and after consultation with Messrs. Yonley & Whipple, who had 
been employed by the University, it was thought advisable to 
take а non-suit, Which was done. In order, howeyer, to make 
sure of the collection of the money, we have brought suit for the 
amount due the University, so shown by the Treasurer's books, 
against Henry Page, late State Treasurer, and the securities on his 
official bond, which, is now pending in the Pulaski. Cireuit. 
Court. Тһе liability rests either. upon Page: and his securities, 
or Newton and his bondsmen. Оп account of the imperfect 
manner in which the books were kept іп the Treasurer’s office, 


it is impossible to tell where Page’s responsibility ceased and, 


Newton’s began, but the result of the Page suit will EE 
determine this question. 


- 


—— 


State of Arkansas vs. 2 and Little Rock Railroad Сот- 
pany et al. 


— 


Тһе original bill in this case was brought in the Pulaski 


Chancery Court to the April term, 1875, for the purpose of fore- . 


closing a mortgage executed by the Memphis and Little Rock 
Railróad Company, for the sum of one hundred thousand dol- 
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lars, loaned by the State to said: Gompanys under the ` provisions 
of an act of the General Assembly, approved: ;January 3, 1861. 

The company executed its note for that amount on, the 10th day 
of J anüary, 1861, bearing interest at the rate of 8 per cent. per 
annum, and payable ten years after date. The mortgage bears 
even date with the note, and was regularly executed, but never 
recorded. Some time after the institution of this suit in the 
Chancery Court, Pearson,-Dow and Mathews, claiming to be 
trustees for bondholders under a certain trust deed, executed by 
the Memphis and Little Rock Railway Company, brought suit 
in the Circuit Court of the United States for the Eastern Dis- 
trict of Arkansas to foreclose the mortgage or trust deed. To 
this suit the Memphis and Little Rock Railroad Company was 

made a defendant. A decree was rendered in that court subject- - 
ing all the property covered by the State’s mortgage to sale under 


‘it. A sale was made, and Pearson, Dow and Mathews became 


the purchasers for the sum of one hundred and twenty-five -thou- 
sand dollars, as I am informed. A reorganization was effected 
under the name of the Memphis and Little Rock Railroad Com- 
pany as reorganized. This company appeared in the Chancery 
Court by attorney, and on motion was made a party defendant. 
An answer was filed, setting out in detail the entire proceedings 
in the United States Circuit Court; the purchase by Pearson, - 
Dow and Mathews, the reorganization of the company, and 
claimed the property under the sale freed from the lien of the 
State's mortgage. To this answer а demurrer was interposed 
and overruled, but the Chancellor, in. his decision on the 
demurrer, ruled several very important propositions of law 
in favor of the State. After a carefnl investigation of the whole 
case on demurrer, І became satisfied that an amended and sup- 
plemental bill was necessary in order to bring all the facts prop- 
erly before the court for final consideration. This I did. The 
defendant, the Railroad Company as reorganized, filed an amend- 
ed answer, to which I filed a demurrer, which was submitted to 
the court and overruled, for the reason, as stated in the opinion, 
that the Chancellor desired to reserve all the questions raised 
by the demurrer to the hearing on final submission. · Great com- 


te 


1: o 
plications of fact and grave questions of law have arisen іп this 
case. Proof has been taken, and the case will be finally submit- 
ted in a week or two. . That the Railroad Company now in pos- 
session will have‘ to redeem or suffer a. foreclosure, I am well- 
convinced, although it may not be safe to affirm-too much of á 
case of this character.. It will be iy. pleasure to push this case 
to final determination as soon as possible. 


State of Arkansas vs. Little Rock, Mississippi ` River ang Texas 
Railroad Company. 


At the Р of the Board of. Finance, I brought this suit 
in the Pulaski Cireuit Court to recover one hundred and eight 
thousand five hundred and seventy dollars, that amount having 
been paid by the State in the redemption of coupons attached to 
one million two hundred thousand dollars in. principal of bonds: 
executed and delivered by the State to-the Little Rock, Pine 
Bluff and New Orleans Railroad Company. Тһе defendant cor- 
poration-having succeeded by purchase to all the property and 
franchises of the original company, and, as insisted by the State, 
liable for all the obligations attaching to the property of that 
company. Ап agreed statement of facts was filed in that court, 
and a determination had thereon. "The main object of this suit 
was to test the constitutionality of an act approved July 21, 
1868, and commonly known as the “ Railroad Aid Bond” Act, 
by the authority of which all of the bonds issued and delivered 
in aid of the construction of railroads in this State is derived. 
The Circuit Court declared the Act of July 21, 1868, void. An 
appeal was prosecuted to the Supreme Court of the State. ^ After 
full argument on behalf of the State, the Railroad Company, and 
' by attorney permitted to appear on ‘behalf of the bondholders, 
the judgment of the Circuit Court was affirmed. Fora full state- 
ment of this important case, you аге referred to page 101, of 
Volume XXXI, Arkansas Reports. Ву this decision the State is 
relieved of between six and seven millions of dollars, the exact 
amount IJam.unable to state. 
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Henry Ж „ба thé ов, 7 N: ‘Smiths, Land Commissioner. 


тал” 


. This was. a а prooceding n E E to — the: Comae 
sionér of State.Lands to receive bonds issued: under the provis- 
ions of an act of the Legislature (or pretended aet) approved 
March 28, 1871, in payment of cértain lands sought to be pur- 
chased by Garth, which lands were; granted to the State‘ by an 
act of Congress, approved September 28, 1850, and known as. 
“Swamp and Overflown” lands. Believing the act of March 
23, 1871, for many reasons to be invalid, I filed a response to: 
the petition on behalf of the Commissioner, setting out the seve- 
ral grounds of defense; but at the hearing the court held the de- 
fensefinsufficient, and awarded the writ as prayed. From this. 
judgment the Commissioner appealed, and at the May term, 1878, 
of the, Supreme Court, the judgment of the Pulaski Circuit 
Court was reversed, and the act of March 23, 1871, declared to 
be invalid— said act never having been passed by the Legisla- 
ture as required by the Constitution in force at the date of its pre- 
tended passage. Three millions dollars in bonds known as “Levee 
Bonds," were issued under the provisions of this act, and it is a 
source of gratification to know that the people have been relieved 
from the payment of these bonds, since little or no benefit has 
accrued to the State as a consideration for their issuance. 


~ 


Croft vs. Smithee, Commissioner. 


This, too, was an application filed in the Pulaski Cireuit 
Court to compel the Land Commissioner to accépt coupons, ori- 
ginally attached to a certain series of funded bonds, issued under 
Funding Act of 1869, and of the number and class known as 
* Holford” bonds, in payment of Real Estate Bank lands. This 
was contested by the Commissioner, andja response put in to the 
petition of the plaintiff, alleging several reasons for his refusal. 
The Circuit Court denied the writ, to which ruling and judg- 
ment Croft appealed, and the cause is now pending in the Su- 
preme Court. The case will probably be determined during the 
present session of the court. 
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State of. Arkansas vs. Ouachita Valley: Рањ odd: Company. 


- Having bonn; iid by numerous c citizens of Ouachita county 
that the charter granted several years ago CH this company had 
not been complied with, .and that ib, was desirable on the part of 
the “citizens most deeply concerned in е. -eonstruetion of the 
road, that the charter be repealed and vacated, I instructed Hon. 
B. W. Johnson, Prosecuting Attorney of the Ninth Judicial Cir- 


cuit, to institute proceedings in’ the Ouachita Circuit Court for . 


that purpose. Т am advised that it was done, and a judgment of 
forfeiture rendered, vacating the charter. А new company has 


been organized by citizens of the State, with a fair prospect of 


the completion of the road in the near future. 


State of Arkansas vs. Little Rock, Mississippi River and Texas 
Railroad Company. 


Having reeeived numerous requests from citizens of Drew,. 
Bradley, Ashley and Chicot counties, to bring suit in the name 
of the State for numerous alleged violations of the charter of this. 
company, І authorized the institution of this action.in the Chicot 
Circuit Court, where the same is now pending. A failure of the 
company to complete its line of road within. the time and man- 
ner prescribed by law, has caused much dissatisfaction among the 
people living along the line of the route and concerned in its 
completion. They do not desire the State to avail herself of a 
merely technical violation of the charter, provided the present 
owners of. the road would manifest, in good faith, a disposition, 
coupled with ability, to complete the whole line, but they are bit- 


terly opposed to the company's retaining the franchises and neg- 


lecting to perform the duties enjoined in the grant. 


'* SUPREME COURT, 


The following statement will show the number of cases, both 
civil and criminal, determined in the Supreme € Court since the 
commencement of my official term : | 
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' PULASKI CHANCERY COURT. 


^ I beg to submit the following statement concerning suits, 


on the part of the State, pending in the Pulaski Сһапсегу Court : 


There is due the State on redemption decrees, payable in 
annual instalments, within fifteen years from the date of the de- 
eree, under the written and printed agreement, including inter- 
est to the 1st of November, 1878, $405,000. 
^ These decrees are entered оп Real Estate Bank mortgages. 
About one-half of the parties thus allowed to redeem, are in ar- 
rears for two and three annual instalments. There are nineteen 
Real Estate Bank cases pending and litigated, embracing 18,000 
acres of Jand, upon which the liability, including interest to the 

; Ast of November, 1878, amounts to $505,000. ‘There are suits 
pending and litigated, brought to foreclose mortgages given to 
/seeure'money due the State on account of the Common School 
Fund, to the amount of $90,000. | | 

Оп the sale of 12,000 aeres of land sold by the Commissioner 


[uy ` | 
of this Court in. 1875, upon which. there was due. the State. id 
on aecount of the Internal Improvement Fund, $19,250.. 
But little has been paid on account of these sales;by the per- 
sons bidding them off.. | 
Amount due the State of Memphis KE Little Rock Rail- 
road Company. mortgage, ` with interest to date, $180,000. 
Тһе sums of money paid in the redemption of Real Estate 
Bank, and other lands,’ on account of decrees, will be found in 
the report of the Treasurer. . 


| Hd = 


^ A OPINIONS. А 

І have given on application in writing by State -officers and 
prosecuting attorneys, fifty-one opinions, and have answered a 
great many letters addressed to me by 'county township and munici- ‘ 
pal officers. In many instances, I was appealed to on account of the 
absence of the prosecuting attorneys, whose duty it was to an- 
swer all proper questions addressed to them, as required by Sec- 
tion 4840, Gantt's Digest. But little attention, it seems, has 
heretofore been paid to the division of official duty, as defined by 
the statutes, between the Attorney-General and the prosecuting 
attorneys. County officers seem to think they have a right to 
demand an opinion from this office in any and all cases. I have 
endeavored to bring about a better understanding en this subject, - 
but have always answered whenever the revenue or criminal j jus- 
tice seemed to require it. | 


SCHOOL, INTERNAL IMPROVEMENT, SEMINARY 
AND SALINE LANDS. 


On my coming into office I found several-suits pending i in 
the Pulaski Chancery Court on behalf ‘of the State to enforce 
payment for purchase money, büt upon investigation I found an 
act of the General Assembly, approved January 26, 1875, en- 
titled * An act to transfer all suits and proceedings from the 
Pulaski Chancery Court which relate to Sixteenth Section land, 
or money due for said lands, and other State lands,” which lie 
beyond the limits of Pulaski county, and for other purposes". By 
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thé first'sectionr df that act it was made (e, d'été of thie Chantery. 
Clerk, on application of the: defendant;:to make’ full ‘and com- 
pleté transcript of all records, entries and proceedings in all suits 
pending in said court mentioned in ће title of the act, and 
transmit, together with all the original papers in said suits, to 
the clerks of the several counties in which the lands lie, within 
ninety days from the passage of the act. The sixth.section of 
the act repeals Section 4899 of Gantt’s Digest, which: is that 
part of the act of July, 1868, conferring jurisdiction on the 
Chancery Court in such cases. None of the defendants applied 
within the ninety days for transcript, and hence no removals. 
⁄ The act repealing Section 4899 of Gantt’s Digest, above re- 
ferred to, ousted the Chancery Court of its jurisdiction; at all 
events, that is the view of the present Chancellor touching the 
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P _ effect of the act. The litigation, therefore, has been in abeyance 
a ‘for more than two years, I would suggest to Your Excellency 
ip . . . 
Hi some legislation to cure this defect. 


REAL ESTATE BANK LANDS AND MORTGAGES. 


ы As will be seen by reference to another part of this Report, 
there is now due the State over nine hundred thousand dollars 

. on.account of Real Estate Bank mortgages and stock indebted- 
ness, and ninety thousand dollars due the Common School Fund. 

— It becomes important to consider in what way this indebtedness 
- ean best be made available to the State in her present sorely 
‘crippled financial condition. These liabilities are chargeable 
upon many of the finest plantations in the State, and abundantly 
sufficient to pay the mortgage debt. The entire records of the 
Pulaski Chancery Court, from the day of its creation down to 
the present time, although presided over, from time to time, by 
some of our most distingnished lawyers, so far as beneficial re- 
Si, sults io the State are concerned, in the administration of the 
5 Real Estate Bank assets, has been a failure; or, at least, a sad 
“ Comedy of Errors," wholly barren of fruits to the State. This 
result was brought about by unwise legislation, in. which the 
court was hampered and shorn of many of its ordinary chancery 
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powers.: ,1.do not. think I can be eke when- I ‘say that the 
great bulk of legislation on this, subject has been: in the interest 
of the. mortgagors, or persons. holding 4 the, equities. of redemp- 
tion. “The aet approved December 15, 1875, entitled “An act - 
to regulate the sale of lands belonging to. the ‘State. i in’ certain 
cases,” is most manifestly of. this class. . The practical effect of 
that act is to give to the owner of the equity of redemption all 
the really valuable lands covered by the mortgage for ‘a merely 
nominal price; while the State has to foot the heavy cost bills 
and get only. the refused lands; which, in my judgment, cannot - 
be sold for-a sufficient sum to: meet the costs expended in, their 
condemnation and sale. . If the people of the State desire to. be- 
stow these- lands on the owners of the equity of redemption, asa 
mere gratituity, the best policy, i in my judgment, would he for 
the Legislature, now soon.to сопуепе, to dispense with any fur- 
ther merely delusive proceedings in the court, and donate the 
lands outright without’ any: farther expenses. I ат: disposed 
to think, however, that the General Assembly will not be so: in: 
dulgent’to this ‘hitherto’ highly-favored: class. I would, there- 
fore, suggést to’ Your Excellency the-propriety-of а repeal ofthe . 
act approved December 15, 1875, and: eeh other ‘legislation-as 
тау be needful, in order to realize, at the. earliest. moment, the 
largest sums possible out of these mortgage securities. I have de- 
` elined to take forfeitures in cases where instalments are due on 
the redemption plan, believing that the incoming Legislature 
would see the great evil to the State under the present law. I 
do not mean to reflect upon the Chancery Court or any .of the 
officers connected with it; nor do I believe the State’s business, 
amounting, as it does, to a million of dollars pending in it, ought 
to be transferred to the Circuit Court. I think it decidedly bet- 
ter to continue the business in that court until its completion. 
But in order to do this, and save unnecessary expenses by de- 
lays, legislation is imperatively needed. 


CRIMINAL LAWS. 


It is now important, as it has ever been, to adopt the most 
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effective and economical methods in the administration of erimi- 
nal justice. The State has had for many years a good body of 
criminal laws;-and in my judgment we need but little, if any, ad- 
ditional legislation. "There are no well-established principles in 
legislation. Тһе problem is always one of a mixed quality, made 
up of principle and policy or expediency. That the expense 
incurred now by the counties and State in the administration of 
the criminal laws should be diminished, there can be no ques- 
tion, if by so doing public order can be preserved and property 
rights protected. I am advised that the expense incident to the 
enforcement of the law on the subject of larceny is very heavy, 


‘and that it would be well to amend the statute on that subject, 


and make it grand larceny to steal ten dollars and upwards. 


IN CONCLUSION, 


Permit me to say that I congratulate Your Excellency 
upon the great advancement of the State in its material con- 
dition ; the rapid settlement by: immigration, with a desirable 
ass of people, and the evidences оп all hands of our entering 


apon a career of enduring prosperity. 


Very respectfully submitted, 


W. F. HENDERSON, 
_- Attorney-General. 
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